
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



252 



MICHIGAN LAW REVIBW 



the principal party; and the presumption of law that such is the case is a 
complete protection to the payee if he received the bill in the ordinary course 
of business and for value. First Nat. Bank of Detroit v. Burkham, 32 Mich. 
328. The decision in the principal case is undoubtedly in accord with the 
weight of authority. Young v. Lehman, 63 Ala. 519 ; Goets v. Bank of Kansas 
City, 119 U. S. 551 ; Hoffman v. Bank of Milwaukee, 12 Wall. (U. S.) 181 ; 
Baxter v. Chapman, 29 L. T. Rep. n. s. 642, 2 Asp. Cas. 170; Leather v. Simp- 
son, L. R. 11 Eq. 398, 40 L. J. Ch. n. s. 177; Thiedemann v. Goldschmidt, 1 
H. & C. 478, 1 De G. F. & J. 4; Robinson v. Reynolds, 3 P. & D. 611. After a 
draft to which a bill of lading is attached is accepted the consignee becomes 
absolutely liable on the acceptance,, and after payment thereon is made he 
cannot recover it back, notwithstanding any failure of consideration between 
him and the drawer. Kelly v. Lynch, 22 Cal. 661 ; Craig v. Sibbett, 15 Pa. 238; 
Bockoren v. National Mechanics' & Traders' Bank, 11 Wkly. Notes Cas. (Pa.) 
570; Lewis v. Small (Tenn.), 96 S. W. Rep. 1051, 6 L. R. A. (n. s.) 887; 
Randolph v. Merchants' Nat. Bank, 7 Baxt. (Tenn.) 458; 5. Blaidsdell, Jr., 
Co. v. Citizens Nat. Bank, 96 Tex. 626, 62 L. R. A. 968. A tendency toward an 
opposite ruling, however, is found in a number of cases. Finch v. Gregg, 126 
N. C. 176, 49 L. R. A. 679; Hass v. Citizens Bank, 144 Ala. 562, 1 L. R. A. 
(n. s.) 242; Landa v. Lattin, 19 Tex. Civ. App. 246, 46 S. W. Rep. 48. 

Bills and Notes — Release of Indorsers. — The payee of a note of a 
corporation agreed with one of several accommodation indorsers thereon that 
if he would pay the note as soon as possible within sixty days, other notes 
would be extended. Held, that such an agreement did not release the other 
indorsers where the note was duly protested and notice thereof given. First 
Nat. Bank of York v. Diehl (1907), — Pa. — , 67 Atl. Rep. 897. 

It was successfully contended by the defendants in the court below that 
they were discharged from liability upon the ground that such an agreement 
was equivalent in legal effect to the giving of time to the maker. It is a well 
settled principle of the law merchant that an indorser may be discharged by 
the holder of a negotiable instrument giving an extension of time for payment 
to the maker. Warner v. Campbell, 26 111. 282; Scoville v. London, 50 N. Y. 
686; Hamilton v. Prouty, 50 Wis. 592; Wood v. Jefferson County Bank, 9 
Cow. (N. Y.) 194; Gould v. Robson, 8 East 576. In any event an agreement 
for extension of time of payment, in order to discharge a surety, must be such 
as to change the contract of the principal, and put it out of the holder's power 
to enforce it during the time of forbearance agreed on. Buchanan v. Bordley, 
4 Harr. & M. (Md.) 41 ; Norris v. Crummey, 2 Rand. (Va.) 323; McCune v. 
Belt, 38 Mo. 281 ; Parnell v. Price, 3 Rich. Law (S. C.) 121 ; Newell v. Hamer, 
4 How. (Miss.) 684; Ripley v. Greenleaf, 2 Vt. 129. The position taken by the 
court, that the protesting of the note fixed the status of the parties and the 
liability of the indorsers so that the holder might then have proceeded against 
the maker, or against the indorsers jointly, is undoubtedly correct. 

Carriers — Refusal to Give Transfer — Passenger's Motive in Request- 
ing. — Where plaintiff rode on a street car and asked for a transfer purposely 
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"to see what the company would do about it," and a transfer was refused, 
held, as a matter of law, on his own testimony, that he could not recover 
under a statute, giving a remedy in damages to a passenger for such refusal 
in the case of one desiring to make a continuous trip to any point or portion 
of the company's lines within the city. He did not "desire" to make such 
continuous trip and was not aggrieved within the meaning of the statute. 
Bull v. New York City Ry. Co. (1907), 106 N. Y. Supp. 378. 

Two judges dissent, insisting that. the statute gives the right and the motive 
of the plaintiff is immaterial, citing Fisher v. New York Central, etc., R. R., 46 
N. Y. 644, where under a statute which made a railroad company liable to a 
penalty to any party of whom it asked or received a fare greater than the law 
allowed, the Court of Appeals expressly held that the plaintiff's motive in 
seeking the penalty was immaterial. The principal case rests for authority 
upon two previous decisions of the same court. Nicholson v. New York City 
Ry., 18 App. Div. 858 ; and Myers v. Brooklyn Heights Ry. Co., 10 App Div. 
335. To escape the controlling force of the decision in the Fisher case, 
these are distinguished from it ; since, in it, § 39 of the statute gave a 
remedy to the "party" paying the excess fare, while the section under which 
the action in the principal case is brought gives the remedy to the "passenger" 
aggrieved. The principal case is supported chiefly by cases in equity or 
decided in code states on equitable principles. In lolley v. The Chicago, 
Milwaukee and St. Paul Ry. Co., 119 Iowa 491, 93 N. W. 555, one who pur- 
chased tickets not to use, but for the purpose of bringing suit if the company 
failed to redeem, was not allowed to recover the statutory penalty. In 
Southern Pac. Ry. v. Robinson, 132 Cal. 408, 64 Pac. 572, plaintiff was 
restrained in equity from proceeding with 674 suits which he had instituted 
to recover statutory penalties for failure to give stop-over checks to persons 
"desiring" to exercise this privilege, on the ground that he desired a refusal 
instead of a stop-over and so did not come within the terms of the statute, 
acting in bad faith. In Parks v. Railway Co., 13 Lea 1, 49 Am. Rep. 65s, 
where a statute required each stopping place to be announced in distinct 
words and upon each failure the company to forfeit $100, plaintiff, who had 
accumulated 240 omissions was permitted to recover but one penalty; two 
judges further expressed the opinion that the statute was meant for the 
redress of actual injury to passengers in good faith and not for profit to be 
derived from playing the part of spies and detectives. In the Fisher Case 
(supra), Justice Peckham dissented, placing his dissent on the express 
ground that the motive in seeking the penalty is material to the right of action. 
The weight of authority seems to be against the principal case. As to motive 
actuating one in enforcing a legal right, it has been held : The courts will not 
inquire, Phelps v. Nolen, 72 N. Y. 39; motive immaterial, McCune v. Norwich 
Gas Co., 30 Conn. 521, 79 Am. Dec. 278; immaterial in a valid cause of action, 
lacobson v. Van Boening, 40 Neb. 80; cannot be shown by defendant, Ball v. 
Tolman, 119 Cal. 358; evil motive no defence, Maclnnes v. Maclnnes Manf. 
Co., 38 Atl. 182 ; where party pays fare on street car to make test case, motive 
does not cut off right of action, Adams v. Union R. Co., 21 R. I. 134, 42 Atl. 
515 ; motive immaterial, defendant may not show bad faith, Raughley v. West 
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lersey Ry Co., 202 Pa. 43, 51 Atl. 597; MacGinniss v. Mining Co., 29 Mont. 
428, 75 Pac. 89; Hodge v. V. S. Steel Corporation, 64 N. J. Eq. 611, 53 Atl. 
553 ; whether in equity or law, the inquiry must be with reference to plaintiff's 
right of action and not to his ulterior motives in bringing suit, Ramsey v. 
Gould, 57 Barb. 398. 

Covenants — Covenant Against Incumbrances — Runs with the Land. — 
An action was brought by an owner of lands against a remote grantor for 
breach of a covenant against incumbrances contained in the deed executed 
by said grantor. At the time that deed was executed, a mortgage existed on 
the premises, from the foreclosure of which the present owner had redeemed 
the property. Held, the cause of action for substantial damages for breach 
of a covenant against incumbrances, which runs with the land, is entirely 
distinct from the cause of action for nominal damages for the technical 
breach occurring at the time of the delivery of the deed; the fact that the 
latter action is barred by the Statute of Limitations does not affect the former. 
In re Hanlin's Estate; Killilea v. Douglas (1907), — Wis. — , 113 N. W. Rep. 
411. 

The rule in most of the United States is that the covenant against incum- 
brances is one in praesenti, and is broken at once when the deed is executed, 
if in fact there is an outstanding incumbrance; but Wisconsin is among the 
states which hold that the covenant is one running with the land. See, 8 
Am. & Eng. Ency. 151, and cases cited; 11 Cyc. 1087, and cases cited; Meck- 
lem v. Blake, 22 Wis. 472. If the covenant is regarded as running with the 
land, a so-called "mere technical breach" is nevertheless recognized as arising 
at the time the deed is executed ; and for such breach nominal damages may 
be recovered. See the principal case; Richard v. Bent, 59 111. 38; Boon v. 
McHenry, 55 Iowa 202; Wyatt v. Dunn, 93 Mo. 459; Mecklem v. Blake, 22 
Wis. 472. A recovery of even nominal damages is a bar to any subsequent 
action. Rawle, Covenants for Title, §§178, 189; Donnell v. Thompson, 10 
Me. 170; Ogden v. Ball, 40 Minn. 94; Harris v. Newell, 8 Mass. 262. It 
would seem to be anomalous to recognize an immediate technical breach 
caused by the existence of an incumbrance, and then to regard circumstances 
which merely increase the attendant damages as giving rise to an entirely 
new cause of action. The most equitable result is reached, of course, by 
allowing the grantee who suffers actual damage to recover from the coven- 
antor. But this result would be more logically attained either by adhering 
to the English rule, that though the covenant is technically broken at once, 
the defect of title constitutes a continuing breach which passes with the land ; 
or by adopting the Illinois rule, that the immediate breach creates a right of 
action which, however, will pass with the land, and may be enforced by one 
who subsequently suffers substantial injury. Richard v. Bent, 59 111. 38. 

Deeds — Parties — One Not Named as Grantor Signing. — The plaintiff 
brought action in ejectment, claiming title under a deed which was signed, 
sealed and delivered by three parties, but of whom only one appeared therein 
as grantor. Held, sufficient to bind the other two as grantors and operative as 



